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IATYORWEY GENERAL
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Hon. Ned Moleniel
County Attorney
Wighita County
Wichita Fulls, Texas

Dear Sir: |
Opinion No, 0-81
Hes: 1. &’ a de
s L)
2. Yay
8.
: : Your. nmst ; . | . alved By
this d'l sriment. ~Wa have " .“ / your questioas. u n

2 félim: .

s6ping %he mnzesrﬁ tho
£, .&be slso does mteno-
£¥e delinquent- taziﬁcpaﬂ-
rious officers of the oounty.
abty olerk, by special ordar mﬁ
oymissioners ecourt 'in approving theé
;y 8h8 reesives no pay as.sush.
syt 1e . patid fnstead from the Officers
'y Funa, from the genereal fand of the . -county.
 yord4an see, tha appointment knd service as .
d guty county elerk are indidental to the other
ies and services mentioned.. !au.m shg be dis~
quautiod t0. acbept tho appointment end aot as
notary pub).i.o?'

Article 18, Seotion 40, Constitution uf Tnm,
es amended, on November 8,.1933, provides s followst ‘

*Ho person ahall hold ox cmm
the same tm, more than one civil orti
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emolument, except thet of justioce of the

peace, county commissioner, notery public,

and postmaster, officer of the Nationel

Guards, the National Guard Reserve, and the

Officers' Reserve Corps of the Unit ed States,

and enlisted men of the Netionel Guard, the

Rational Guard Reserve and the organized re~

serves of the United States, unless other-

wise specislly provided herein. Frovided,

that nothing in this Constitution shall de

construad to prohibit an offiocer, or enlist-

ed man of the Natiopal Guard, and the Rational

Cuard Reserve, or an officer in the Officers®

Reserve Corps of the United States from hold- -

ing in conjunotion with suoh office any other

office or position of honor, trust or profit,

under this state of the United States.™ «
¥We quote from 34 Tex. Yur., Beotion 18, page.

as follows: T . SR

. "As is the rule at common law, the seme
person cannot hold two incompatible offices.
Aoceptance of and quelification for an offies
incampatidles with one alrealdy held is a resig-.
nation or vecation of the office held, yegard-
less of whether both are offices of emclument
within the meening of the Constitution. Offices
are incampatible where their duties are or may
be inconsistent or eonfliet, dut not where their
duties are wholly unrelated, or in no manner
inconsistent and are never in conflioet end where
neither officer is accountable or under the domin-
ion of, or subordinate to, the other, or has any
right or power to iaterfere with the ‘other in
the performance of any duty . . .*

On April £7, 1081, this department held, in an
5’ohnson. Asgistant Attorney

General, that the office of county clerk is incompatible
with the office of notary public and that a person hold-
ing the office of county clerk could not at the same tinme
hold ‘the office of notary publie. We enclose herewith a
copy of this opinion. '

531,

The case of Donges vs. Beall et al, 41 8. ¥, (2)
holds that a deputy county elerk is a publie officer.
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Article 1938, Revised Civil Statutes of Texas,
provides that county clerks may in writing, eppoint one
or more deputies under his hand end the seal of his
court, which ghall be recorded in the office of such
elerk, shall be deposited in the office of the distriet
¢lerk, and thst deputles shall take the officlal oath,
shall act in the name of their principal, and may do and
perform all such official aols as may be lawfully done
and performed by such olerk in person.

In answer to your first qneation. ‘you are respect-
fully advised that it i& ths opinion of this department
that the offices of deputy county clerk and notary pudlic
ere ingompetible, Therefore, ons could not serve as deputy
osounty e¢lerk and notary publie at the same time.

In order to pass on your second anﬁ third ques~
tions we would need more facts. FPlease send us a copy of
the order ap hming the court reporter, a gopy of her
official ocath, Iif any, and give us ali the faots surround-
:lng her appointmnt and quauﬂcation. Also phau -send

us your brief upon this question. :

We regrat very mtch our delay in answering your
gequest for .opinion, It appears, however, that our #iffi.
eulty has bsen occasioned by lack of aurdoicnt facts to
pass upon your seaond and thlrd questim. o

Upon ‘yeceipt of this information and your ¥rief
we 'wi!.l be glad to pass on these queat.ioas-

- Yours very truly
Ammr GEHERAL OF TEXAS
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